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DECI SI

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on appeal by the
California State Enpl oyees' Association (CSEA) of an
adm ni strative |law judge's (ALJ) proposed decision (attached
hereto) which held that the California State University, Long
Beach (CSU) violated the H gher Education Enpl oyer - Enpl oyee

Rel ations Act (HEERA) section 3571(a) and (b)! when it denied an

'HEERA is codified at Governnent Code ‘section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Gover nment Code. HEERA section 3571(a) and (b) state, in
pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



enpl oyee the right to be represented by her enployee organization
.during a neeting on March 28, 1990 and July 17, 1990. The Board
has reviewed the entire record, the proposed decision, CSEA s
exceptions, and CSU s response thereto, and finds the ALJ's
-findings of fact and conclusions of law to be free of prejudicial
error and therefore adopts them as the decision of the Board,z

. itself consistent with the foll ow ng di scussion.

In its exceptions, CSEA only excepts to the ALJ' s renedy.
Specifically, CSEA objects to the ALJ's failure to invalidate and
purge Thel ma Laguana's (Laguana) notice of suspension and
-~ subsequent suspension. CSEA-contends that the ALJ had authority
to nullify the suspension and should have purged the notice of
suspension since it was prepared after the March 28, 1990
-meet i ng.

In response to CSEA's exceptions, CSU argues that the notice
of suspension was never introduced into evidence by CSEA and is
not part of the‘record evidence in this case. Further, the
.merits of the suspension were not litigated in the PERB
proceedi ng because the anmended conplaint did not include any
all egations of discrimnation or reprisal. Even assumng the

suspensi on was part of the record, CSU argues there is no

enpl oyees because of their exercise of rights
guaranteed by this chapter.

For purposes of this subdivision, "enployee"

i ncludes an applicant for enploynent or

reenpl oynent.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.
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evidence in the record to support the proposition that the notice
‘of .suspensi on was based on any information obtained by CSU in the
March 28, 1990 neeti ng.
In the discussion regarding the appropriate renedy, the ALJ

properly concluded that CSEA' s requested renedi es were
i nappropriate. She determned that neither the letter of
reprimand nor counseling nenoranda were a product of the March 28
and July 17, 1990 neetings. Wth regard to the suspension, the
ALJ stated the following in a footnote:

As stated supra, at p. 6, fn. 3, Laguana's

suspension is not an issue-in this case. At

the time of the hearing, both the letter of

-reprimand issued March 28, 1990, and the

noti ce of 'suspension issued April 30, 1990,

and her subsequent suspension were being

chal | enged before the State Personnel Board.

(ALJ' s proposed decision, p. 26, fn. 7.)

VWaile it may be true that the letter of reprinmand and

‘suspensi on were being challenged before the State Personnel
Board, this fact does not preclude PERB from decidi ng whet her

t hese docunents should be invalidated and purged from Laguana's

~ personnel file. (See Trustees of the California State University

LSUPA). (1990) PERB Decision No. 805b-H, app. pending.) However,
in the present case, the notice of suspension and subsequent
suspensi on were never entered into evidence. Further, there is
no testinony regardi ng these suspensions. Wthout any evidence
in the record, it would be inpossible to determ ne whether the
suspensi on was a product of the March 28 or July 17, 1990
meetings, and therefore subject to a purge order. (See Redwoods

Community College District (1983) PERB Decision No. 293, affirned
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Redwoods Conmmunity_ College District v. PERB (1984) 159 Cal . App. 3d
617 .[205 Cal .Rptr. 523].)

The ALJ correctly noted that the allegations regarding CSU s
discriminatory or retaliatory actions against Laguana were
w t hdrawn prior to the hearing. During the hearing, the ALJ
repeatedly explained to the charging party that the
discrimnation/reprisal allegations were not part of the
conplaint, and that the charging party was free to file a
separate unfair practice charge alleging discrimnation or
reprisal

Finally, the ALJ cited both Redwoods Community_Coll ege

rict,'. supra, PERB Decision No. 293 and Taracorp_lndustries,

(1984) 273 NLRB 221 [117 LRRM 1497] to support. her rejection of

CSEA' s requested renedi es. I n Taracorp_lndustries. supra. the

Nat i onal Labor Relations Board (NLRB) held that a make whol e

- renmedy (i.e., reinstatenent and backpay) IS inappropriate in

Wi ngarten® cases. As the suspension is not part of the record
‘and there is no evidence that the letter of reprimand and/or
counsel i ng nenoranda were a product of the March 28 and July 17,
1990 neetings, the Board agrees with the ALJ's conclusion that a

purge order would be inappropriate.

’I'n NLRB v. \Weingarten (1975) 420 U.S. 25 [98 LRRM 2689],
the NLRB held that an enployee is entitled to a representative at
an investigatory interview which the enpl oyee reasonably believes

-~ wWll lead to disciplinary action.
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ORDER
For the reasons stated above, the Board hereby AFFIRMS the

ALJ' s proposed decision and order.

Menmber Carlyle joined in this Decision.

Menber Camilli's concurrence begins on page 6.



Cam I li, Menber, concurring: |In accord with ny dissent in
;Jrustees of the California State Unjversity (SUPA) (1990) PERB
Deci si on No. 805b-H, appeal pending, | do not subscribe to the
portion of the majority decision which cites that case for the
proposition that PERB is not precluded fromdetermning matters
- which are currently before the State Personnel Board. Because |
find that portion of the decision to be inessential, |

respectfully concur.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI' A STATE EMPLOYEES!
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PROCEDURAL_HI STORY

On April 10, 1990, the California State Employees'
Association (hereafter CSEA or Charging Party) filed an unfair
practice charge with the Public Enmployment Relations Board
(hereafter PERB or Board) against the California State University
(Long Beach) (hereafter CSU or Respondent). The charge alleged
viol ations of sections 3571(a), (b), and (d) of the Higher
Education Enployer-Enpl oyee Rel ations Act (hereafter HEERA or

Act).' The charge was amended on June 11, 1990, to add

The HEERA is codified at Government Code section 3560, et
seq. All section references, unless otherwise indicated, are to
the Government Code. '

3571. UNLAWFUL EMPLOYER PRACTI CES

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

Thi s proposed deci sion has been appeal ed to the
Board itself and nay not be cited as precedent
unl ess the decision and its rational e have been

adopted by the Board,




al l egations of additional unfair conduct by the enployer.

On June 29,

1990, the O fice of the General Counsel of PERB,

after an investigation of the charge,? issued a conplaint.

The conpl ai nt

all eged that the Respondent violated sections

3571(a) and (b) when it denied an enployee the right to be

represented by her

enpl oyee organi zation during a neeting on

March 28, 1990, that resulted in disciplinary action against the

enpl oyee.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(d) Dominate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another. However, subject to
rules and regul ati ons adopted by the board
pursuant to Section 3563, an enployer shall
not be prohibited fronwpern1tt|ng enployees
to engage in neeting and conferring or

consul ting during worKking hours wi t hout Ioss
of pay or benefits.

20n June 25,

1990, the Charging Party withdrew certain

al l egations contained in both the original and the anended

char ges.



Respondent filed its answer to the conplaint on July 17,
- 1990, admtting certain factual allegations but denying al
al | egations of unlawful practices.
On July 24, 1990, an infornmal conference was held to explore
voluntary settlenment possibilities. No settlenment was reached.
On August 6, 1990, Charging Party filed a request to amend
the conplaint and a-second anmended charge to add new al | egati ons
of unfair conduct that occurred after the conplaint was issued.
. Respondent did not oppose this request.
A formal hearing was held by the undersigned on Septenber

25, 1990. At the beginning of the hearing, Charging Party's

““request to amend the conplaint was granted. A witten order

granting the request was issued Septenber 26, 1990. The
conpl aint was anended to add the allegation that the Respondent
deni ed the sane enployee the right to be represented by her
enpl oyee organi zation during a neeting held July 17, 1990. Post-
hearing briefs were filed Novenber 26, 1990, and the case was
thereafter submtted for proposed deci sion.
° ELNDINGS OF FACT

The parties stipulated, and it is therefore found, that the
Charging Party is a certified enployee organi zation and the
Resbondent is a higher education enployer within the neaning of
section 3562. Charging Party is the exclusive representative for
bargaining unit 5 which consists of operations-support services

enpl oyees.



Thel ma Laguana is enployed by CSU as a custodian and is a
smenber of unit 5. Laguana has worked:for CSU for nine years, and
has been assigned.for the |ast seven years to the physical
education building. Her imediate supervisor as of March 1,
1990, was lead custodian O ga Anderson. Prior to March 1,
Laguana and Ander son wor ked on tHe sane custodial.creM/for al nost
one year under the imedi ate supervision of |ead custodian Gal o
Laguana. Gal o Laguana is the husband of Thel ma Laguana. Ms.
Laguana felt that she and Anderson had a Qood wor ki ng
relationship during the tine that they were coworkers. Laguana' s
regul ar working hours were from4:00 am to 12:30 p.m

On March 27, 1990, Anderson had a neeting with the
custodians to informthem of a new procedure that they were to
follow to order custodial supplies. The procedure involved
conpleting and submtting a witten request to Anderson for the
suppl i es needed. Laguana did not attend the neeting because
Anderson did not informher about it.

Wthin the first two hours of her shift on March 28, 1990,
Laguana approached Anderson and asked for various custodial
supplies. Anderson informed Laguana that a new procedure had
been initiated for requesting and obtaining supplies and that
Laguana woul d have to follow the new procedure to get the
supplies that she want ed.

Laguana replied that she was unaware of a new procedure and
objected to having to abide by it. During this exchange, a brief

but heated verbal confrontation ensued between Laguana and



Ander son over Laguana's objections. The exchange invol ved
aAnderson.maving.her finger close to Laguana's nose and both wonen
yelling at each other. The confrontation ended with Anderson
threatening to have Laguana term nated by reporting her conduct
to Acey Sykes, the chief of custodial services.

Anderson then called Sykes and asked himto cone to
Laguana's work area’and speak with her about -their confrontation.
When Sykes arrived, Anderson went into thé | ocker room where
Laguana was working to summon her. The two enpl oyees had anot her
verbal dispute that included nore yelling and finger waving.

Sykes intervened, told Laguana she was being insubordinate and

.directed her to follow Anderson's instructions. .

Later that norning, Sykes escorted Laguana to the office of
Bill Peters, director of plant operations, for a neeting
regardi ng her confrontations wth Anderson.

The March 28. 1990 Meeting

When Sykes and Laguana arrived at Peters' office, Anderson
-was waiting in the outer office. Sykes left and Peters,
Ander son, and Laguana net together. At the formal hearing,
Peters and Laguana presented conflicting testinony about the
course of events during the neeting as it pertains to Laguana's
request for union representation.

According to Laguana, Peters never stated the purpose of the
nmeeting when it began. Peters initiated the discussion by asking
her several times why she struck Anderson. Laguana testified

that she denied striking Anderson each tinme she was asked and



stated to Peters that Anderson had "lied." Laguana testified
sthat when these questions started, she asked for union
representation and Peters said, "No."

Sometine during this exchange, Peters handed Laguana a
letter of reprinmand and asked her to sign it. The letter of
repri mand charged Laguana wi th insubordination, striking her
supervisor, and refusing to performher job duties. The letter
further indicated that a recomrendation for disciplinary action
woul d be made. 3

Laguana further testified that she told Peters she woul d

have to first read the docunment. After reading it, she again

~.-asked -for representation and said that she would not sign the

letter. Peters responded by demandi ng several tinmes that she
sign it. He finally stood up and yelled at Laguana that if she
did not sign the letter he would call the canpus police. Laguana
t hen asked again for representation but signed the letter anyway
because she believed she would be arrested if she failed to do
so.

This neeting lasted for approximately one and one-hal f

hours. Anderson was present during the entire course of the

3Ms. Laguana received a notice of 10-day suspension on
April 30, 1990, and was subsequently suspended. Charging Party
contends that this disciplinary action was based on the
guestioning of Ms. Laguana during the March 28 neeting.
Respondent contends that one of the bases for the suspension was
t he reprimand.

At the time of the hearing, the merits of the reprinmnd and
t he suspension were being challenged in a proceeding before the
State Personnel Board and were not litigated in this case.
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'neeting. However, she was not called to testify about her recal
of what happened. \

Peters testified that the nmeeting was held for the express
pur pose of issuing the letter of reprimand to Laguana and that
‘the letter was given to Laguana within five mnutes after the
neeting started. He denies asking Laguana any questions about
her confrontations with Anderson before he issued the letter.
According to Peters' testinony, he began the.neeting by
expressing concern to Laguana about her need to better control
her "tenper." Hs frane of reference for these coments stemmed
‘from his know edge that Laguana had received two traffic
‘citations fromthe canpus police and an 'incident-that occurred
bet ween her and a student in the shower room of the wonen's
gymasium  Before this discussion, Laguana had never been
counsel ed by any of her supervisors about perceived problens wi t h
her "temper."

Peters admtted that both he and Anderson discussed the
substance of the letter of reprimand with Laguana. Even so,
Laguana persistently denied all the charges of m sconduct.

Peters naintainedf however, that Laguana never requested the
presence of a union representative at any tinme during the
nmeeting. Peters recalled that toward the end of the neeting,
Laguana did say that she wanted to discuss sonething but decided
she woul d discuss it instead with her union representative. That
is his only recollection of Laguana ever nentioning union

representation at the neeting.



Peters admtted telling Laguana that he would call the
scanmpus police. During this testinony he explained that he only
intended to have the police present to serve as a "credible

W tness" to her receiving the letter. According to Peters, he
explained this to Laguana when he nade the statenent.

Prior to the March 28 neeting, Laguana was aware of her
right to representation at certain kinds of neetings with the
enpl oyer because she had seen a CSEA flyer regarding the
"Weingarten Rule"? that was distributed on the canpus. Peters
testified that he was famliar with "Wingarten R ghts" and the
practice at the canpus regarding these rights through training
“that he received about "adm nistration of the union contracts. - He..
testified further that his |ongstanding practice was to all ow
representati on when an enpl oyee requested it.

Weighing the credibility of these two witnesses and their
testinmony, the balance is tipped in favor of Laguana's account of
the neeting. Her recall of the events were nore forthright and
exact than Peters', even under cross-exam nation. Peters was
| ess than candid about his know edge of the content of the-

di scussion that occurred prior to the issuance of the letter of
reprimand. He also admtted that he stated he would call the
canpus police after Laguana refused several times to sign the
letter of reprimand. On cross-exam nation, Peters testified that

he frequently used the canpus police to witness his issuance of

“The Weingarten rule/rights will be discussed, infra.
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disciplinary notices to enployees. In this case, his testinony
:about this practice is not believable.
The July_17. 1990 Meeting

On the norning of July 16, 1990, Anderson approached Laguana
in a hallway and gave her a counseling nmenorandum dated July 12,
1990, and asked her to sign it. The nenorandum stated that on
the norning of July 12, Anderson had found Laguana in a
conference room and obsérved t hat she appeared to be "dozing or
sl eeping”" at a tine when she should have been working. Laguana
told Anderson that she wanted to read the neno first. Anderson
said, "OK," and turned to | eave. As Laguana read the
memor andum - she became angry, stating to Anderson'that she would ..-
not sign it. She also stated to Anderson, who was approxihately
20 feet away from Laguana, that Anderson had "better be carefu
about mhat she wites." Laguana denied to Anderson that she was
in the conference roomat the tinme stated in the neno. She
stated that she was working in another area (Locker Room C) at
.the tinme and had a witness to that fact. Laguana then refused to
sign the nmenorandum

The next norning Anderson told Laguana that Peters wanted to
see her. On her way to Peters' office, Laguana tel ephoned CSEA
shop steward Eugene Prince and told himthat she was afraid she
was going to be questioned about "sleeping on the job." Prince
told Laguana to go neet with Peters and if certain questions were

asked, request the presence of a union representative.



When Laguana arrived at Peters' office, Peters and Leslie
.Ni x-Baker were present. N x-Baker serves as the personnel
of ficer and enpl oyee rel ations adviser for plaht oper ati ons.

There is conflicting testinony about what actually occurred
next at the neeting. Four witnesses testified about the events
that took place during the neeting, and this testinony contains
numer ous di screpancies. Laguana and Prince testified fof t he
Charging Party. Besides his role as CSEA shop steward, Prince
was, at that tine, also president of the Iocél CSEA chapter.
Peters and Ni x-Baker testified for the Respondent. Additionally,
Ni x- Baker took notes during the neeting which were received as a
‘Respondent exhi bit.

'ChaLgLng Party's Wtnesses

Laguana testified that she was not told the purpose of the
neeting at the beginning of the session although she suspected
that it was about the "sleeping on the job" allegation. |
According to her account, the neeting began with Ni x-Baker
.questioning her about the "sleeping on the job" charge. Laguana
deni ed the charge and asked Peters and N x-Baker if they believed
Ander son. \When they said, "Yes," she asked for the presence of
her union representative. At Peters' request, Laguana told
Peters Prince's tel ephone extension nunber, and Peters then
appeared to call Prince. Laguana, who was sitting just a few
feet fromPeters, heard himsay, "Gene, this is Bill Peters.
Thel ma Laguana is in ny office and she wants a union

representative."” Then he said, "Fine, OK ," hung up the
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t el ephone, and. returned to the table where the three were
~sitting. Peters told Laguana that Prince would be there shortly.
Laguana estimated that the tel ephone conversafion | asted about 20
seconds. She denies being tearful or crying at the tine of the
t el ephone call.
Laguana further testified that Peters and N x-Baker resuned
guestioni ng her about sleeping-on the job and verbally
t hreat eni ng Anderson. Laguana stated that she did not answer
their questions. Instead she started to cry and shake. At that
poi nt N x-Baker asked her if she wanted to go to the restroomto
try to conpose herself. Laguana left Peters' office and renai ned
~outside until Prince arrived approximately 15 mnutes |ater.
Prince testified that he received a tel ephone call from
Peters sonetine between 8:00 and 9:00 a.m, telling himthat
Laguana was in Peters' office and had asked for a representative.
Prince responded that he would have to obtain release tinme from
his supervisor and call Peters back. According to Prince, he
-asked Peters where Laguana was, and Peters told himthat Laguana
had "broken down" and left the office and Peters thought that she
had gone to the wonen's restroom Prince obtained Peters'
t el ephone extension nunber and told himthat he would call him
back as soon as he obtained release tine. Approximately five
mnutes later, Prince called Peters and told himthat he was on
his way to Peters' office. Prince arrived approximtely 15
m nutes after he received the teléphone call from Peters. During

the second tel ephone conversation, Peters asked Prince if he
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woul d support himin obtaining a transfer of Laguana. Prince did
not respond to this question.

Prince further testified that when he arrived at Peters'
of fice, he saw Laguana standing nearby in the hallway. He could
tell from her appearance that she had been crying and was upset.
He notified Peters and N x-Baker that he was present in the
buil ding and asked for a few mnutes alone with Laguana because
he wanted to try to cal mher down.

After Prince and Laguana entered Peters' office, the neeting
resuned and | asted approximately 45 to 60 mnutes. The latter

part of the neeting began with Ni x-Baker explaining to Prince the

- purpose of the meeting and what had transpired before his

arrival. Anmong other things, the parties discussed the
"sl eeping" allegation and the verbal threat that Laguana had nade
to Anderson. Laguana continued to deny any culpability
concerning both matters. Peters and N x- Baker both indicated
that they believed Anderson's version of these incidents rather
- than Laguana's. The parties also discussed the possibility of
transferring Laguana to another work area but were unable to
reach agreenent on a solution

During this neeting, Prince raised the issue of "Wingarten
rights" with Peters because Laguana had told himthat Peters and
Ni x- Baker had continued to question her after Peters' telephone
call to Prince. As the neeting was concl udi ng and Prince.and
Laguana prepared to | eave, N x-Baker handed Laguana a counseling

menorandum fromBil |l Peters dated July 16, 1990. This neno
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stated that Laguana had verbally threatened Anderson on July 16,
+1990, when Anderson delivered the July 12, 1990 counseling
~menorandumto her about "sleeping on the job." The neno said

t hat Laguana's threatening statenment was, "You better be
careful ," which Laguana nade to Anderson as she turned to wal k
‘away. The meno went on to state that "threatening the supervisor
or anyone while on the job was unacceptabl e behavior" and that
Laguana was expected to nmaintain her tenper and control

"verbal and physical threats" to her supervisor, coworkers, or
anyone el se she encountered on the canpus. The neno ended by

- stating that the "unacceptable behavior”™ mght lead to

-di sciplinary action.

Respaondent's Wt negses

Peters testified that the purpose of the July 17 neeting was
to issue the counseling nmenorandum to Laguana regarding the July
16 incident and discuss an earlier incident involving Laguana's
al | eged ki cking of another enployee. According to Peters, Nix-

. Baker initiated the discussion by questioning Laguana about the
"sl eepi ng" incidént and her threatening conment to Anderson.
Laguana deni ed both actions. She asked Peters and Ni x-Baker if

t hey believed Anderson, and they both said, "Yes." N x-Baker

al so told Laguana that managenent would not tol erate her behavior
any longer. At that point Laguana started to "lose her
conposure" and asked for union representation.

| mredi ately thereafter, Peters testified that he obtained

Prince's tel ephone extension nunber from Laguana and called him
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Peters told Prince that they were neeting about an incident

bet ween Laguana and Anderson and that Laguana had requested his
presence. During this conversation, Prince told Peters that he
woul d have to obtain release tine and call Peters back.
According to Peters, he gave Prince his extension nunber and
|ater, after Laguana left the room Prince called back and
indicated that he would be arriving within a short tine.

Peters further testified that during his first tel ephone
conversation with Prince, Laguana had |ost her conposure and was
crying, so was allowed to | eave the roomafter Peters term nated
the conversation. According to Peters, Laguana left the room
‘approxi mately 15 -minutes after the neeting began.”  Peters denies- -
that he continued to question Laguana after the tel ephone call to
Prince. According to him the discussion resuned only after
Prince arrived. He admts that Laguana received the July 16
counsel i ng nenorandum at the end of the neeting.

Ni x- Baker also testified that the purpose of the neeting was
to discuss "performance problenms” wth Laguana and to issue the
July 16 counseling nenorandum regarding the July 16 incident with-
Anderson. In particular, managenent had concerns about ver bal
and physical threats that Laguana had nmade to her supervisor.

Al so, Laguana allegedly had struck at her supervi sor during their
March 28 confrontation, had made a verbal threat to Anderson on
July 16, and been involved in a kicking incident with a coworker
prior to the "sleeping" incident. The "sleeping" incident,

according to N x-Baker, however, was not the focal point of the
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meeting. N x-Baker testified that she started the neeting by
--explaining to Laguana the reason for summoning her to Peters'
office. According to her, approximately two mnutes into the

di scussi.on about the July 16 incident, Laguana becane tearfu
when they said that they believed Anderson's version of the July
16 incident and asked for union representation.

Ni x- Baker recalls that Peters went to his desk and call ed
Prince. Following his conversation with Prince, he returned to
the table where they were sitting. Neither Peters nor she
guesti oned Laguana any further nor engaged in nore discussion
with her. Since Laguana was crying, N x-Baker recalls that there
was an- "awkward silence" for a few m nutes before N x-Baker
suggested that Laguana go to the wonen's restroom

According to N x-Baker's notes, the neeting began at
8:38 a.m and Prince arrived at Peters' office at approxi matel y
8:50 a.m The neeting resuned by N x-Baker giving Prince a
briefing about what had transpired during the first part of the
‘meet i ng. During the ensuing discussion about. the sl eeping
i ncident, Peters and N x-Baker indicated that one of Laguana's
cowor kers had wi tnessed Anderson finding Laguana asleep on the
] ob.

According to N x-Baker, she presented the counseling
menor andum to Laguana as the neeting was about to end. Although

Ni x- Baker fegarded Laguana's all eged kicking of the coworker as
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a serious matter, she decided not to include any reference to it

- .in the July 16 counseling nmenorandum °

Credibility Resol utions

The credibility of each wtness' account of the chronol ogy
"of the neeting, prior to Prince's arrival, has been carefully
eval uat ed.

Nei t her Peters nor N x-Baker refuted Laguana's testinony
that she was not specifically informed at the start of the July
17 neeting that she was sumoned to recéive a counseling
menor andum regarding the July 16 incident with Anderson.
Addi tionally, neither witness refuted Laguana's recitation about
“the -content of Peters' tel ephone conversation wth Prince that
she heard while she was in Peters' office. Peters never directly
contradi cted Laguana's statenment that he did not actually
conpl ete the tel ephone call to Prince while she was in the room
'Also neither Peters nor N x-Baker contradicted Prince's testinony
.about the substance of his two tel ephone conversations with
Peters.

The wei ght given Peters' testinony about the first part of

the neeting was undermned by the fact that his representative

Gal 0 Laguana testified that he w tnessed the alleged

"ki cking" incident. It occurred shortly after the March 28
nmeeti ng between Peters and Thel na Laguana. The incident involved
a part-tinme custodial enployee naned "Maria." As Thel ma Laguana

wal ked by Maria, who was sitting on a bench in the work area,
Maria stuck her foot in Thelma Laguana's path and ki cked at her.
Hs wfe was not the instigator of this encounter. M. Laguana
told his wife to "forget it" and get back to work since she was

. already having problens with Anderson. According to M. Laguana,
no supervisor ever questioned himabout the incident.
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asked | eading questions during direct exam nation about certain
critical facts. This, coupled with his general deneanor and

evasi veness on cross-exam nation, detracted fromthe
believability of his version of the facts. Hs estimate of the
time that el apsed between the beginning of the neeting and the
time when Laguana left his office conflicts with the tinmes Nix-
Baker stated in her :testinony and-in her notes of the neeting.

Yet this contradiction was not accounted for. Peters' recall of
certain key facts was |ess precise and, hence, less reliable than
woul d be expected of one in his position of authority and
rTesponsibility. Overall, Peters' testinony was not persuasive
‘where it conflicted with the other w tnesses' ‘testinmony. o

Ni x- Baker's recall of the chronology of events during the
first part of the neeting was nore detailed than Peters'.

Al t hough her contenporaneous notes of the neeting provide sone
substantiati on of her testinony, her testinony about the |ength
of the nmeeting and the subjects covered conflicted with the
testimony of Laguana, Prince and Peters. Gven the fact that

Ni x- Baker initiated the opening discussion and conducted nost of
t he questioning of Laguana, her account of what occurred seened
sonmewhat self-serving and detracted from her credibility.

For these reasons, the Charging Party's version of the facts
about the first part of the neeting is credited, to the extent
that material disputes have been identified. Specifically, it is
found that: (1) Laguana was not infornmed at the begi nning of thel

July 17 nmeeting that the purpose of the neeting was to issue a
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counsel i ng nenorandum and to di scuss ot her nanagenent concerns
--about her overall performance; (2) the questioning of Laguana
regardi ng her conduct on the job lasted |onger than two m nutes
bef ore Laguana asked for union representation; (3). after Laguana
requested the presence of her union representative, Peters did
appear to nake a telephone call -to Prince, however, the call was
not conpleted at that tine; (4) after . Peters conpleted the
purported tel ephone call, N x-Baker and Peters resuned sone
guesti oni ng of Laguana and stopped when she |ost her conposure
and began to cry; and (5 Peters actually called Prince for the
~first tinme after Laguana left his office to conpose herself.
1 SSUE

Whet her CSU interfered with and denied Laguana the right to
uni on representation during the neetings on March 28 and July 17,
1990, in violation of sections 3571(a) and (b)?

DI SCUSSI ON
CSEA charges that both Laguana and CSEA itself were denied

- ..rights provided by HEERA when CSU agent Peters denied Laguana's

request for union representation during the neetings on March 28

and July 17, 1990. CSU nmi ntains that Laguana' s Wi ngarten®
rights were not violated at either neeting because (1) she did
not request union representation at any tinme during the March 28

meeting, and (2) no questions were asked of Laguana at the July

°NLRB v. \Weingarten (1975) 420 U.S. 25 [98 LRRM 2689] hol ds
that an enployee is entitled to a representative at an
i nvestigatory interview which the enployee reasonably believes
will lead to disciplinary action.
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17 meeting between the tinme she requested union representation
«.and the time that she left Peters' office prior to Prince's
arrival.

Section 3565 provides, anmpbng other things, that higher
education énployees have a right to ". . . participate in the
activities of enployee organi zations of their own choosing for
t he purpose of representation on all matters of enpl oyer-enpl oyee
relations . "

The term "matters of ehployer-enployee rel ati ons” has been

held to specifically include the right of representation, upon

‘request, at any enployer's investigatory interview if the

- enpl oyee reasonably believes that the interview might result in

disciplinary action. R.o Hondo Comminity College District (198?)
PERB Deci sion No. 2 60, adopting the rule of NLRB v. \éingarten
lnc ¢ supra.

In Baton Rouge Waterwnrks Co  (1979) 246 NLRB 995 [103 LRRM

1056], the NLRB concluded that an enpl oyee has no right to union
::representation at neetings wwth the enployer that are held solely
for the purpose of informng the enpl oyee of, or acting upon, a
previously made disciplinary decision. However, the right to
representation attaches where the enpl oyer's conduct goes beyond.
this purpose, and either (1) seeks facts or evidence fn support
of the disciplinary action, (2) attenpts to have the enpl oyee
"admt his alleged wongdoing or to sign a statenent to that
effect,” or (3) seeks to have the enployee "sign statenents

relating to such [other] matters as worknmen's conpensation
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See Morris, _The Devel oping Labor Law 2d Ed.

pp. 152-153. _

| n Roadway Express. lnc. (1979) 246 NLRB 1127 [103 LRRM
1050], the NLRB observed that once an enpl oyee nakes a valid
request for union representation, the enployer has a choice of
one of three options: (1) grant the request; (2) dispense with
or discontinue the interview, or (3) offer the enployee the
choi ce of continuing the interview unacconpani ed by a union
representative or of having no interview at all, and thereby
di spensing with any benefits which the interview m ght have
conferred on the enpl oyee. The enployer, however, may not
-continue the intervieww thout granting the requested union
representation unless the enployee "voluntarily agrees to remain
unrepresented after having been presented by the enployer with
t he choi ces" described above or "is otherw se nade aware of these

choices.” U.S. Postal Service (1979) 241 NLRB 141 [100 LRRM

1520]

In Regents of the Unjversity of Caljifornia (1983) PERB

~Decision No. 310-H the Board concluded that an enployee's right
to union representation at disciplinary and investigatory
meetings as set forth in Wingarten and its progeny is applicable
t o HEERA cases.

Thus, under the Wejngarten rule as interpreted by rel ated
cases, several questions nust be resolved in the instant case to
determ ne whet her Laguana's representational rights were

interfered with or denied. First, were the neetings for an
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i nvestigatory (as well as disciplinary) pur pose which the
-=.enpl oyee reasonably perceived as a possible pre-disciplinary
inquiry? Second, did the enployee request union representation
during the March 28 neeting? And third, if such request was
made, did the enpl oyer persist in conducting the nmeeting w thout
rep}esentation or otherwise infringe on the enployee's right to
‘representation? This analytical approach will be applied to the
facts of each allegation of this case.
The NMarch 28 Meeting

At the March 28 neeting, the enployer clearly went beyond
merely informng the enployee of the inposition of discipline.
“Al t hough Peters could have satisfied -his obligation by allow ng
Laguana to review the letter of reprimand, comment on it if she
so desired, and sign it or refuse to sign it, he went much
further. Peters began the neeting, not by informng the enpl oyee
that she was going to receive a previously-determ ned reprimnd,
but rather by questioning Laguana about her alleged m sconduct.
- This action was no doubt an attenpt to have her admt that she
"struck" Anderson as stated in the disciplinary letter. Even
t hough the Respondent characterizes the neeting as a disciplinary
interview, Peters' conduct converted the neeting to one to which
the Weingarten protections becane applicable.

Since Peters did not informlLaguana at the beginning of the
nmeeting that its purpose was to present her with a letter of
reprimand, the general questions that he propounded to her about

her "tenper" and her March 28 confrontation with Anderson |ed
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Laguana to reasonably believe that the interview would lead to
.discipline: Once Laguana nade her first request for
representation during this exchange, Peters was not free to
continue with the Questioning unless he offered Laguana the
option of continuing the interview unacconpani ed by a union
representative or having no interviewat all. There is no
evi dence that Peters explained these options to Laguana and that
she wai ved her right to representation after nmaking the initial
request. However, Peters continued with the interviema.
eventual ly issued the reprimand to Laguana, and demanded that she
signit.

Al t hough CSU had the right to require Laguana to give
written acknow edgnent of receipt of the reprimand, it is
concl uded that, under this circunstance, she was_entitled to
representation before being forced to sign the docunent on March
28. Respondent failed to establish that Peters advised Laguana,
before requesting her signature, that signing for receipt of the
.doéunEnt did not signify her approval or agreenent with the
contents of the reprimand. The docunent itself contains no such
i ndication of that fact. Furthernore, Peters offered no valid
justification for insisting that Laguana sign and then
threatening to call the canpus police when she hesitated to act
unadvi sed about the significance of her signature. Finally, it
is noted that Anderson was present during the entire neeting.

Thus, even if Laguana had refused to give witten acknow edgnent
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that she received the reprimand, Anderson w tnessed that the
~.di sciplinary action was acted upon.

G ven the intimdating atnosphere created by Peters
actions, as well as Laguana's uncertainty about what signing the
-docunent signified, it was not unreasonable for Laguana to
believe.that she needed the assistance of her union
representative to provide -advice and direction.. Adding to the
enpl oyee's existing apprehension, the reprimand stated that
Peters was recommendi ng further disciplinary action. Based on
t hese facts, Laguana arguably had a right under HEERA to be
represented by CSEA before being required to sign the letter of
~reprimand,” and CSEA arguably had a right to represent. her.
California State Enployees’ Association v. Regents of the
Universjty of California (1984) PERB Decision No. 449-H.

Since it is clear that these rights were not accorded to
Laguana, it is concluded that CSU s failure to grant Laguana's
" repeated requests for representation during the March 28, 1990
:meeting violated section 3571(a) by interfering with Laguana's
statutory right to representation. The sane conduct also
viol ated section 3571(b) by denying CSEA the ability to
effectively give the aid and protection sought by a unit menber.
The July_17 Meeting

Qoviously the July 17, 1990 neeting with Laguana was not
solely for the purpose of issuing the counseling nenorandumto
her. VWhile the Respondent contends that the neeting was

primarily a disciplinary interview, it concedes that Peters and
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'Ni x- Baker also wanted to discuss ot her job performance "probl ens"
- .W th Laguana. In fact, the interview started without .any nmention
that the enployer was going to take corrective action agai nst
Laguana during the neeting. The nenorandum was not addressed
until it was issued to Laguana at the end of the neeting after
| engt hy di scussi on had- occurred. Instead the July 17 neeting
"began with Laguana being required to participate in a discussion
with two high-level departnment admi nistrators and respond to
guesti ons about her work performance and a dispute with her
super vi sor.
Faced with this situation, Laguana's reasonable belief that
- “disciplinary action would result fromthe interviewwas inplicit
in her request for union representation. Unquestionably, this
part of the neeting was nore akin to an investigatory interview
than it was disciplinary. This conclusion is supported by Ni x-
Baker's testinony that Peters and she wanted to hear "Thelma's
side of the story" before issuing the nenorandum  Fol |l ow ng
- -, Laguana' s request for representation, the enployer should have
ceased all questioning of the enployee until her requested
representative arrived or Laguana expressed willingness to
continue with the neeting unacconpani ed by her representative.
However, after Peters' purported tel ephone call to Prince,
t he questi oning mas-resuned wi t hout any objective evidence that
Laguana agreed to remain unrepresented during this interim The
at nosphere created by the continued questioning was apparently so

overpowering to Laguana that she becane enotionally upset, began
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to cry, and eventually had to | eave the roomto regain her
.conposure. It's difficult to otherw se conceive of how just two
m nutes of questioning, as N x-Baker clains, would have produced
such a reaction by.the affected enpl oyee.

Respondent failed to present any convincing evidence to
~.rebut the conclusion that the first part of the July 17 neeting
~was other than an investigatory interview Gven this finding,
it is determned that the enployer was required to refrain from
further interview of the enployee until the requested
representative was present. However since the questioning
conti nued, Laguana was denied her valid right to representation.

It is thus concluded that CSUs failure to grant Laguana's
request for union representation during the first part of the
July 17, 1990 neeting violated section 3571(a) by interfering
wi th Laguana's statutory right to representation. This conduct
al so denied CSEA the right to represent its unit nenber in
viol ation of section 3571(b).

REMEDY

Section 3563. 3- gives PERB the power to:

. i ssue a decision and order directing an
offendlng party to cease and desist fromthe
unfair practice and to take such affirmative
action ... as wll effectuate the policies
of this chapter.

In this case, it has been found that CSU viol ated section
3571(a) by denying a bargaining unit enployee the right to be
represented by her exclusive representative at two neetings

during which the enployer's conduct went beyond the mere
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i nposition of disciplinary action. CSU s conduct al so violated
section 3571 (b) in that it denied.the exclusive representative
the right to represent a unit nmenber during such neetings, under
t he circunstances descri bed heréin.

CSEA argues for a renedy that (1) invalidates the April 30,
1990 notice of suspension which it alleges resulted fromthe
guestioni ng of Laguana during the course of the March 28, 1990 .
meeting, (2) directs the Respondent to purge Laguana's personnel
file of all adversarial docunents related to the March 28 and
July 17, 1990 neetings, including the letter of reprinmand and the
two counseling nenoranda, and (3) directs the Respondent to cease
and desist fromtaking further retaliatory actions against
Laguana.

There is no basis to award such a renmedy in this case. The
letter of reprimand and the counseling menoranda that the
Charging Party seeks to have expunged were both prepared prior to
the respective neetings held with Laguana. Neither was based in
whol e, or in any part, on any information or other evidence
acqui red by the Respondent as a result of the neetings. Unlike
Redwoods, where a nenorandum prepared after a neeting was ordered
purged, here there is no product of either neeting which can be
the subject of a purge order.’ Redwoods. Comunity. College
District (1983) PERB Decision No. 293, affd. sub nom. Redwoods

'As stated supra. at p. 6, fn. 3, Laguana's suspension is
not an issue in this case. At the tinme of the hearing, both the
letter of reprimand issued March 28, 1990, and the notice of
suspension issued April 30, 1990, and her subsequent suspension
“*were being challenged before the State Personnel Board.
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Community_College District v. PERB (1984) 159 Cal. App.3d 617 [205
Cal . Rptr. 5231;:Taracorp Industries (1984) 273 NLRB 221 [117 LRRM
1497]. Charging Party's allegations regardi ng Respondent's
retaliatory actions against Laguana were wi thdrawn prior to the
hearing and thus not litigated in this proceeding.

In order to renmedy the unfair practice conmtted by the
- Respondent and to prevent it frombenefiting fromits unfair
conduct, it is appropriate to order the Respondent to cease and
desi st frominterview ng Thel ma Laguana, under the circunstances
set forth herein, after she has specifically requested the
presence of "a union representative at such interview, unless such
. representative is present.

It is also appropriate that the Respondent be required to
post a notice incorporating the ternms of this order. The Notice
shoul d be subscribed by an authorized agent of the California
State University (Long Beach) indicating that it will conply with
*the terns thereof .. The Notice shall not be reduced in size,

... defaced, altered or covered by any other material. Posting such
a notice will provide enployees with notice that Respondent has
acted in an unlawful manner and is being required to cease and
desist fromthis activity. It effectuates the purposes of the
Act that enployees be inforned of the resolution of the

controversy and will announce the Respondent's readiness to

conply with the ordered renmedy. See Davis_Unified Schoo
District, et al. (1980) PERB Decision No. 116 and Placerville

Uni on School District (1978) PERB Decision No. 69.
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PROPQCED ORDER
Based upon the foregoing findings of fact and concl usi ons of
law, and the entire record of this case, it is found that the
California State University (Long Beach) violated sections
3571(a) and (b) of the H gher Education Enpl oyer- Enpl oyee
Rel ations Act.  Pursuant to Governnent .Code section 3563.3, it is
hereby ORDERED that ithe California State University (Long Beach)
and its representatives shall:
A CEASE AND DESI ST FROM
1. Interview ng Thel ma Laguana, under the
~circunstances set forth herein, after she has specifically
requested the presence of a union representative, unless such
- representative is present.
2. Denying to the California State Enpl oyees
Association rights guaranteed to it by the H gher Education
Enpl oyer - Enpl oyee Rel ati ons Act.
B. TAKE THE FOLLOWN NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CIES OF THE H GHER EDUCATI ON
EMPLOYER- EMPLOYEES RELATI ONS ACT.
1. Wthin ten (10) workdays of service of a fina
decision in this matter, post at all |ocations where notices to
. enpl oyees are custonarily posted, copies of the Notice attached
hereto as an appendi x. The Notice nust be signed by an
aut hori zed agent for the California State University (Long
Beach), indicating that the University will conply with the terns
of this Order. Such posting shall be maintained for a period of

thirty (30) consecutive cal endar days. Reasonable steps shall be
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taken to insure that the Notice is not reduced in size, altered,
.defaced or covered by any other material.

2. Wthin thirty (30) workdays of service of a fina
decision in this matter, notify the Los Angel es Regional Director
of the Public Enploynent Relations Board, in witing, of the
steps the enployer has taken to conply with the terns of this
Order. Continue to report inwiting to the Regional Director
periodically thereafter as directed. Al reports to the Regional
Director shall be ‘served concurrently on the Charging Party.

Pursuant to California Code of Regulations, title 8,
- section 32305, this Proposed Decision and Order shall becone
- final unless a party files a statenent of exceptions with fhe
Board itself at the headquarters office in Sacramento within 20
-days of serQice of this Decision. In accordance with PERB
Regul ations, the statenment of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Code of
~Regul ations, title 8, section 32300. A docunent is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . .or when sent by
tel egraph or certified or Express United States mail, postnmarked
not later than the last day set for filing . . . ." See

California Code of Regulations, title 8, section 32135. Code of
Cvil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nust be served concurrently with

its filing upon each party to this proceeding. Proof of service
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shal | acconpany each copy served on a party or filed with the

- Board itself. See California Code of Regulations, title 8,

sections 32300, 32305 and 32140.

Dat ed: March 7, 1991

W JEAN THOVAS
Adm ni Strative Law Judge
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APPENDI X

NOTlI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case.No. LA-CE- 270-H

Caljifornia State Enployees’ Association v. California State
University (lLong_Beach), in which all parties had the right to
participate, it has been found that the California State

Uni versity (Long Beach) -viol ated sections 3571(a) and (b) of the
H gher Education Enpl oyer-Enpl oyee Rel ati ons Act.

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Interview ng Thel ma Laguana, under the circunstances
-set forth herein, after she has specifically requested the
presence of a union representative, unless such representative is
present .

2. Denying to the California State Enpl oyees
Associ ation rights guaranteed to it by the H gher Education
Enpl oyer - Enpl oyees Rel ations Act.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

Wthin ten (10) workdays of service of a final decision
inthis matter, post at all |ocations where notices to enpl oyees
..are customarily posted, copies of the Notice attached hereto as
an appendi x. "The Notice nust be signed by an authorized agent
for the California State University (Long Beach), indicating that
the University will conply with the terns of this Oder. Such
posting shall be nmaintained for a period of thirty (30)
consecutive cal endar days. Reasonable steps shall be taken to
insure that the Notice Is not reduced in size, altered, defaced
or covered by any other material.

Dat e:
By:

AUt hori zed Agent

THIS I'S AN OFFI C AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
- MJUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED, OR COVERED W TH
.-ANY OTHER MATERI AL.



